Case 8:09-cv-01532-JDW-MAP  Document1l  Filed 08/10/2009 Page 1 of 18

THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT COF FLORIDA
TAMPA DIVISTION

CLAUDIA CROFT,
{an individual)

and
SHEER DELIGHT, INC.
(a Florida Corporatiocn)

Plaintiffs,

v. CASE NO.

JAMES HORNE, d.b.a.
PHS INTERNATIONAL,
{an individual, resident of Arizona)
Defendant. JURY TRIAL REQUESTED
I

COMPLATINT
Plaintiffs, Claudia Croft, (hereinafter “Croft”) and Sheer
Delight, Inc., (hereinafter "“Sheer Delight”), hereby bring this
complaint against the Defendant, James Horne, (hereinafter “Horne”)
and allege as follows:

THE PARTIES

{1) Plaintiff Claudia Croft is an individual residing in the
County of Hillsborough, State of Florida.

(2) Plaintiff Sheer Delight, Inc. is a Florida corporation,
organized under the laws of the State of Florida, having its
principle place of business within Tampa, Florida, and its agent
for service being Claudia Croft, located within Tampa, Florida,

also being within the Middle District of Florida.
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(3) James Horne is an individual residing in the City of
Phoenix, Arizona. On information and belief, Horne owns and
controls the day to day activities of a web site having the address

of www.areyoufresh.com. Areyoufresh.com is a web site which offers

adult articles for sale.

JURISDICTION AND VENUE

(4) This is a civil action concerning Trademark infringement
in violation of 15 U.S5.C. 1114, et seq.

{5) The District Court for the Middle District of Florida has
jurisdiction over this action pursuant to 28 U.5.C. § 1331 and 28
U.5.C. § 1338, as it involves substantial claims arising under
trademark law.

(6) Venue is proper in this judicial district pursuant to 28
U.5.C. 8% 1391 (a),(b), and (c) and 1400, since Defendant either
resides and does business in the Middle District of Florida, or the
Defendant is doing business in this Jjudicial district. The
Defendant’s web site, areyoufresh.com is available and accessible

within the Middle District of Florida.

THE TRADEMARK-~IN-SUIT

{7) The Plaintiff Croft owns all right, title and interest in
and to United States Registered Trademark, “Nipple Huggers”, which

was duly issued by the United States Patent and Trademark Office
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(“PTO"”) on September 14, 2004, registration number 288383%. A copy
of the Trademark Office web site, demonstrating the ownership of
the mark by Ciaudia Croft is attached hereto as Exhibit A. Croft
manufactures her Nipple Hugger jewelry and provides Nipple Hugger
jewelry to Sheer Delight £for sale. Sheer Delight is owned by
Croft, and is a subchapter S corporation. Sheer Delight markets
and sells Croft’s Nipple Hugger products and uses the mark with
consent of Croft. The profits of Sheer Delight which are derived
from the use of the mark, and the sales of products pass through
the subchapter S corporation, and are considered to be income of
Croft under Internal Revenue Service regulations, see Internal
Revenue Publication 525.
COUNT ONE:
TRADEMARK INFRINGEMENT

(8) Allegations 1 through 7 are hereby incorporated by
reference as if fully set herein.

(9) Plaintiff Croft has registered the mark “Nipple Hugger”
for “wire jewelry for adorning the breast nipples of a wearer”.
The mark was registered on September 14, 2004, a copy cf the
trademark office website demonstrating registraticon cf the mark
“"Nipple Huggers” is hereto attached, as Exhibit A.

(10) Plaintiff Croft manufactures nipple huggers for sale by
Sheer Delight. Croft, as sole owner of Sheer Delight can and does

exercise control over the items sold by Sheer Delight which bear

-3-
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the mark “Nipple Hugger”, as well as the quality of each of the
products. Sheer Delight has use of the mark with the consent of
Croft.

(11) Plaintiffs use the designation, or registered mark, in
interstate commerce, and in connection with the goods described in
the trademark registration. Exhibit B shows the labeling used with
the Plaintiffs’ products, evincing the designaticon of the
registered trademark “Nipple Huggers®”.

(12) Plaintiffs, through their attorney, wrote a letter to
PHS, at the PHS address, demanding that PHS cease and desist any
further use of the registered mark, Nipple Huggers. The letter was
sent on May 11, 2009 by return receipt mail, and is hereto attached

as Exhibit C.

(13) On June 9, 2009 a printout of the www.shop.mooluxe.com

shows the PHS product, marked with the Plaintiff’s registered mark,
“Nipple Huggers”. A copy of the printout cof the website is hereto
attached as Exhibit D.

(14) Defendant is using the Plaintiff’s mark in interstate
commerce, within the same stream of commerce as that of the
Plaintiffs. The Defendant’s use of the Plaintiff’s trademark is
done 1in connection with the same types of goods sold by the
Plaintiff, as described 1in the trademark application, and

registration.

{15) The Defendants use of the Plaintiffs mark is iikely to
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cause confusion, mnistake or decepition as to the affiliation,
connection, or association of the Defendants’ products with the
Plaintiffs.

(16) The Defendants’ mark is confusingly similar to the
Plaintiff’s mark, and is used in the identical field of commerce,
without license or permission from the Plaintiff allowing the
Defendant to use the mark in any manner. Defendants use of
Plaintiff’s mark is likely to continue to cause members of the
public to believe that the Defendant’s product are offered by way
of license or other agreement with Plaintiff, when, in fact, they
are not.

{17) The Defendant’s use of the trademark on the
www.areyoufresh.com website in the sale of products bearing the
Plaintiff’s mark is likely to cause consumers who are using the
words “nipple huggers” to be directed to the Defendant’s web site.
In so attracting consumers with the use of the Plaintiff’s
trademark, it is likely that consumers purchase products from the
Defendant, without finding the Plaintiffs’ web site using the
Plaintiff’s trademark.

(18) The Plaintiff has been damaged, and will likely continue
to be damaged, by the Defendant’s actions, in that Defendant’s
products have received negative evaluations, and in using the
Plaintiffs’ mark in relation to the product, the public may egquate

the negative evaluation of the Defendant’s products with that of
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the Plaintiffs, thereby causing financial injury tc the Plaintiffs.
(19) Defendants openly advertise their product using the
Plaintiff’s mark, as demonstrated in Exhibit D.
(20) Defendants trademark infringement is willful, and has
caused damage to the Plaintiffs.

(21) The Plaintiffs lack adequate remedy at law.
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WHEREFOQORE, PLAINTIFFS CROFT AND SHEER DELIGHT seek Jjudgment, and
ask that the Court award the following:

(A) Permanently enjoining Defendant and its principals,
shareholders, officers, directors, employees, successors, assigns,
suppliers, agents, servants and attorneys, and ail those persons in
active concert, participation or privity with them, or any of them
from using the Plaintiff’s trademark, unless the products bearing
the mark are purchased from the Plaintiffs, or are sold under
license from the Plaintiff;

(B) Awarding the Plaintiffs, pursuant to 15 U.5.C. 1117,
damages and profits, together with pre-judgment interest, to
compensate the Plaintiffs for the Defendants’ infringement of the
Plaintiffs’ trademark. The Plaintiff requests that the Court find
that the Defendant acted willfully, and that the Court increase
damages three fold, and include attorney’s fees, as provided under

15 §.5.C. 1117; and

(C) Granting such further and other relief as the Court may

deem necegsary and proper.

Dated: ,Jé, ﬁj/ , 2009
\

Trial Attorney

Fli#: 0883387

P.0. Box 937

Dade City, FL 33526-0937

Tel. (352) 467 - 2682

Fax. (352) 567 - 5526
E-Mail: Eddukel@embargmail.com
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Page 1 of'1

United States Patent and Trademark Gifice

Home | Site Tndex |Search| FAQ ] Slassary | Guides| SontsctseBusiness|eBlz alerts [ Mews]Halp

Trademarks > Trademark Electronic Search Sysiem (TESS)

TESS was fast updated on Wed Jul B 03:58:26 EDT 2009

icr JSEARCHIO0G:

Browser to return fo TESS)

Typed Drawing

Word Mark
Goods and
Services
Mark Drawing
Code

Serial Number
Filing Date

Current Filing
Basis

Original Filing
Basis

Published for
Opposition
Registration
Number

Registration Date

Owner
Disclaimer

Type of Mark
Register

{ Use the "Back” buiton of the Infernet

NIFPLE HUGGERS

IC 014, US 002 027 028 050. G & S; jewelry - namely, wire jewelry for adoming the breast nipples of a
wearer. FIRST USE: 20020821, FIRST USE IN COMMERCE: 20020821

(1) TYPED DRAWING

76525486
June 25, 2003

1A
1A
June 22, 2004

2883838

September 14, 2004

(REGISTRANT) Croft, Claudia A. INDIVIDUAL UNITED STATES 13050 Gandy Blvd, St. Petersburg
FLORIDA 33702

NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE NIPPLE APART FROM THE MARK AS
SHOWN

TRADEMARK
PRINCIPAL

Live/Dead Indicator LIVE

htip://tess2.uspto.gov/bin/showfield ?f=doc&state=4009:767%hp.2.1

[.HOME | SITE INDEX| SEARCH | oBUSINESS | HELP | PRIVAGY POLIEY

EXwBT A
7/8/2000
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You are here:

« Home

Our Nipple Jewelry Is:

* 100% Non Invasive (non piercing) Body Jewelry

+ Nipple Rings are 100% Adjustable Size & Tension

» The only PATENTED Non-Piercing Nipple Jewelry System

» FDA approved as Sexually Stimulating - by Nipple Stimulation

Imagine tiny rounded wire fingers messaging the base of your nipple with each movement you make.
Imagine hands free nipple stimulation (versus doing it yourselfl) Imagine having your hands free to
venture elsewhere during those intimate moments! Just imagine.... The "Original" highest

quality ....Nipple Huggers®...

» Ships discreetly packaged (From: "Shipping Dept." - no other name on package)

» Ships within 24 hrs - 6 days a week (excluding postal holidays})

« Body Jewelry designed for *Lovers*, the ultimate Valentine's Day, Anniversary, Any Time
gift!

.. L e Rewards

A few of the many rewarding side effects are that they are sexually 'arousing’, and attract admiring
attention from men & women alike. Our designs make you feel sexy, naughty & maybe a little
adventurous all at the same time. There is no age discrimination here. Free up those hands, lips,
tongue and let the mind wander with the delicious stirrings.

Nipple Huggers® is the only PATENTED system.

http://nipple-huggers.com/ 7/16/2009
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LAW OFFICE OF

EDWARD P. DUTKIEWICZ, P.A.
Registered Patent Attorney

Patents P.O. Box g37
Trademarls Dade City, Florida 33526
Copyrights e

Telephone: (352) 467-2682 / Facsimile: (352) 567-5526

{J.8. Patent and Trademark Office

Registration No. 46,676 E-mail: Edduke@embargmail.com
Admitted to Practice in Florida and Connecticut Web: www.edduke.com

May 11, 2009

PHS International
11222 N Cave Creek Rd
Phoenix, AZ B5020

7008 1140 0000 7699 9715
Re: Infringement of Intellectual Property

Dear Sir or Madam:

Please be advised that I represent the interests of Claudia
Croft, the owner of the trademark “Nipple Huggers”. I write to
demand that you immediately cease and desist the trademark
infringement of Ms. Croft’s mark, Nipple Huggers, which is used by
PHS International in the advertising and sale of “nipple huggers”.
The products so labeled are sold under the “Fresh” mark, made by
PHS International, and, on information and belief, imported by PHS
International. Ms. Croft also holds a patent on a form of nipple
jewelry, a copy of which is included for your review. You may wish
to review your products in light of the patent herein provided.

I have checked the Arizona Secretary of State’s database, and
have not been able to £ind “PHS International” as an Arizona
corporation, and so this letter is addressed to the only known
point of contact, being the Cave Creek Road address, listed above.

You must immediately cease and desist the use of Ms. Croft’s
“Nipple Hugger’ trademark. You must remove all packages from inter
and intra state commerce, delete the mark from your internet site,
and remove it from all advertising. If this 4is not done
immediately, a suilt for infringement will be filed, here, in the
Middie District of Fiorida.

Please respond by confirming that all advertising and labeling
has been removed.

Eiyf{{éiﬁ‘(jl
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PHS International
11222 N Cave Creek Rd
Phoenix, AZ 85020

May 11, 2009

Page —-Z2-

I await your reply.

Sincerely,

Edward P. Dutkiewicsz
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HONE SHOPBING CART SHGE N REGISTER HELE CUHT AT LS

(kuick Search Our Products >> ERESH >> MNipple Play >> FRESH - Beaded Nipple Huggers Palr ~ Pink/Blue
!

‘ } o FRESH - Beaded Nipple Huggers Pair - Pink/Blue

Addvanred Search

Cute and understated, this palr of nipple huggers will qulckly become one of -
your favorites. Hand crafted with dazzling pink and blue glass beads, these
beautles gently hiug your nipples for a look that Is oh so sexy.

Mooluxe Boutigues

Ranhow Prde Gear

Color: Pink and Blue Beads

Humor Hut Material: Nickel

Boys Clubh House

Gidstown oty i1 |
Click To Enlarge "
Bandaga Alley Item #: FR10078 Price $14.00
Manufacturer: Fresh! Add To Cart
Bear, Leather and Bt Pride Status: In-Stoclk &
Pet Store

Heart 2 Heart - Couples Toys

FRESH

Fit - Gear For Men

Bargain Basemeant

Terms and Conditicns  Aboub s 10 0.5.C, 2357 RECORD-EBEPING REQUIREMENTS COMPLIANGCE STATEMENT,  Affillate Proaram

HIH, M2M, FRESH, Adult ieather, sex tays, vibralors, dildos, nipple clamps, gay pride fram HnnLuve cam. :hnp our urbri:e rar ac It ‘o,‘r for men, women and couples. \We offer
fast ans discrest s hmpmg an zdult noveltizs, Copyright a3

a5

STCUNE WES STTE
-shop. moolux ;

JUL 18 B0OOS M:CHIHE

S5L Certificatas

EXes7 b
http://www.shop.mooluxe.com/product.sc?categoryld=88&productld=33 7/16/2009
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© - http://ww.shop mooluxe.com/images/FR1007Bpkgdpg -0
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HOME SHOPPING CART SIGHN IN REGISTER HELP CONTACT US

Quick Search Qur Products >> FRESH >> Nipple Play >> FRESH - Beaded Nipj

| | FRESH - Beaded Nipple Hugger - Lon

Advanced Search

Enchanting fashion for your breast!
wear jewelry! Gorgeous pink and t
hugger. Surprise that certain someor

Moocluxe Boutiques

Rainbow Pride Gear

Color: Pink and blue Beads
Material: Nickel

Huntor Hut

Boys Club House

Girlstown o
Click To Enlarge
Bondage Alley Item #: FR1007PB
Manufacturer: Fresh!
Bear, Leather and Bi Pride Status: In-Stock
Pet Store

Heart 2 Heart - Couplas Toys

FRESH

M2M - Gear For Men

Bargain Basement

Terms and Conditions  About Us 18 U.S.C. 2257 RECORD-XEEPING REQUIREMENTS COMPLIANCE ¢

H2H, M2M, FRESH, Adult leather, sex toys, vibrators, dildos, nipple clamps, gay pride from MgolLuxe.com. Shop our website foi
fast and discreet shipping an adult novelties. Copyright € Z008-2002 MooLuxe. All righi

hitp://www shop.mooluxe.com/product.sc?categoryld=88&productld=34 7/16/2009
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HOME EROPPING CART SIEN IN

Luick Search

[nipple LR

Advanced Search

Meoluxe Boutigues

Rainbow Pride Gaar

Humor Hut

REGISTER HELF CONTACT US

Search Results

Found: 103 Products
Display: 20
Sort By: Praduct Title [A-Z}
page 1. |Zlof6

Eoys Club House

Girlstown

Bandage Alley

Bear, Leather and Bi Pride

FRESH - Alligator Style Nipple Clamps w/Chain - Blug

FRESH - Alligatar Style Nipple Clamps w/Chain - Blue
item #: FR1000B

Price: $17.00

Pet Store

Add To Cart. ..

Hearl 2 Heart - Couples Toys

FRESH

M2M - Gear For Men

Hargain Bazement

FRESH - Alligator Style Nipple Clamps w/Chaln - Pink

FRESH - Alligator Style Nipple Clamps w/Chain - Pink
Item #: FR1000PK

Price: $17.00
.. Add To Cart

hitp://shop.mooluxe.com/searchquick-submit.sc;jsessionid=0C46617B6EAGE256173FEA4...

FRESH - Beaded Nipple Hugper - Long - Pinlk/ Blue

, FRESH - Beadad Nipple Hugger - Long - Pink/Blue
Ttem #: FR1007PB

Price: $16.00
[ Add To Cart

FRESH - Beaded Nipple Hugners Pair - Pink/Blue

FRESH - Beaded Nipple Huggers Pair - Pinl/Blue
Item #: FR10078B

Price: $14.00
.Add To Carl.

FRESH - Claver Style Nipple Clamps w/Chain - Blue

FRESH - Clover Style Nipple Clamps w/Chaln - Blue
Item #: FR10058

Price: $22.00

[ _Add o Cart ]

FRESH - Clover Style Hippie Clamps w/Chain - Pink

FRESH - Clover Style Nipple Clamps w/Chain - Pink
Item #: FRIODSPK

Price: $22.00

. Add ToCart ]

FRESH - Tweerers Style Mipple Clamp w/B=ads and Star Charm - Blu

FRESH - Tweezers Style Nipple Clamp w/Beads and Star Charm - Blue
Item #: FR1006B

Price: $15.00

FRESH - Tweezers Style Nipple Clamps - W/ Beads and Bells - Blue

6/9/2009
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H2H - Alligator Style Nipple Clamps w/Chaln and Magnet Stacker W
Item #: H2H1012C

Price: $10.00

AddToCart_]| -

H2ZH - Baill Weight w/ Clip - 10 oz, - Biack

e H2H - Ball Weight w/ Clip - 10 oz, - Black
Itemn #: H2H1104B

Price: $14.70

(Add To Cart

H2H - Ball Weight w/ Clip - 10 az. ~ Chrome

H2H - Bali Weight w/ Clip - 10 oz. - Chrome
Item #: H2H1104C

e

frice: $14.70
AddTo Cart - |

H2H - Balf Weight w/ Clip - 2 oz. - Black

o H2H - Ball Welght w/ Clip - 2 oz. - Black
@ Item #: H2ZH1100B

Price: $8.40

_Add To Gart ,

DHsplay: 20
Sort 8y: Product Title [A-Z)

T
Page 1. :|Zlof6
Terms and Conditions  About Us 18 U.5.C. 2257 RECORD-KEEPIMNG REQUIRENENTS COMPLIANCE STATEMENT.  Affiliate Program

HEH, P25, FRESH, Adult leathsr, sex Loy, vibraters, dildes, nipple ciamps, gay pride fem Mootuxe.com. Shop our websile for adult toys for man, waman and couplas, Ye offer 5
fact and dizcreet shipping on adult novelties. Copynght © J006-200% Mocbure, Al righls reserved, i

7118:01

SSL Certlficates

hitp://shop.mooluxe.com/searchquick-submit.sc;jsessionid=0C46617B6EA6E256173FEA4...  6/9/2009
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FRESH - Tweezers Style Nipple Clamps - W/Beads and Bells - Blue
Item #: FR101:388

Price: 515.00

_Add To Cart

FRESH - Tweezers Style Nipple Clamps w/Beads and Bells - Rink

FRESH - Tweezers Style Nipple Clamps w/Beads and Bells - Pink
Item #: FR1011PKPK

Price: $15.00

FRESH - Tweezars Style Nipple Clamps w/Beads on Hoop - Pink

FRESH - Tweezers Style Nipple Clamps w/Beads on Hoop - Pink
Item #: FR1016PKPK

Price: $19.50

Add To Cart

FRESH - Tweezers style Nipple Clamps w/Beads/Heart Charm - Blue

FRESH - Tweezers style Nipple Ciamps w/Beads/Heart Charm - Blue
Item #: FR1015B8

Price: 319.50

Add Ta Carl -

FRESH - Tweerers Style Nipple Clamps w/Chain - Blue

FRESH - Tweezers Style Nipple Clamps w/Chaia - Blue
Item #: FR10G38

Price: $17.00

[ Add ToCart_]

FRESH - Tweezers Style Ripple Clamps w/Chailn - Pink

FRESH - Tweezers Style Nipple Clamps w/Chaln - Pink
Item #: FR1IDO3PK

Price: $17.00

Add To Cart, .

HZH - Alligater Styla Nipple Clamps w/ 35peed Wireless Bullet

1

v} =% H2H - Alligater Styfe Nipple Clamps w/ 35peed Wireless Bullet
wab ) Hem #: H2ZH1013C
14

Price: 532.00

Add To Cart _

H2H - Alligator Style Nippla Clamps w/ Chain - 8lack

P HZH - Alligator Style Nipple Clamps w/ Chaln - Black

e Ttem #: HZHIOD0BLK

Price: $15.00

[_ Add To Cart ]

H2ZH - Alligstor Style Nipple Clamps w/ Chain - Chrome

.""7%  HZ2H - AHlgatar Style Nipple Clamps w/ Chain - Chrome

Lgp Ttem #: HZH1000C

Price: $15.00

_AddToCart ||= -

H2H - Alligator Style Nipple Clamps w/Chain and Magnet Stacker W

http://shop.mooluxe.com/searchquick-submit.sc;jsessionid=0C4661 7B6EAGE256173FEA4...  6/9/2009



